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HARRIS J.: 

[1] Ruth Ann Chapman has been charged with assaulting Timothy Sywyk on 
December 1, 2007. 

[2] Mr. Sywyk and his spouse, Lisette Fillion, testified for the Crown.  I was also 
shown a 45-minute video shot by Mr. Sywyk on the day of the alleged assault. 

[3] Ms. Chapman and Christine McHale then testified for the defence. 

[4] All four witnesses were present at a rally or protest at the site of a Six Nations 
operated smoke shop in Caledonia.  With the exception of Ms. McHale, all agreed that at one 
point, Ms. Chapman’s left hand came into contact with Mr. Sywyk’s chest area.  This was an 
intentional act on her part and occurred without the consent of Mr. Sywyk.  This is also 
borne out by the video. 

[5] The only issue raised by counsel for Ms. Chapman is de minimis.  In support of his 
position he referred me to R. v. Wolfe (1974), 20 C.C.C. (2d ) 382 (Ont. C.A.); R. v. Merasty, 
[2002] S.J. No. 586 (Sask. Prov. Ct.); R. v. Kormos (1998), 14 C.R. (5th) 312 (Ont. C.J.); and 
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R. v. Jolayne Murphy, an unreported decision of Takach J. of the Ontario Court of Justice 
released May 1, 2001.  
DE MINIMIS NON CURAT LEX 

[6] The concept that the law is not concerned with trifles dates back to The Reward 
(1818), 2 Dods. 265, 165 E.R. 1482, where Sir Walter Scott (later Lord Stowell) said:  

 
The Court is not bound to a strictness at once harsh and pedantic in the 
application of statutes.  The law permits the qualification implied in the 
ancient maxim de minimis non curat lex.  Where there are irregularities of 
very slight consequence, it does not intend that the infliction of penalties 
should be inflexibly severe.  If the deviation were a mere trifle, which, if 
continued in practice, would weigh little or nothing on the public interest, it 
might properly be overlooked. 

[7] The Supreme Court of Canada has not expressly applied the maxim to criminal 
law in Canada, but has left the possibility open.  Madam Justice L’Heureux-Dubé in 
R. v. Hinchey, [1996] 3 S.C.R. 1128 stated at para. 69: 

In my view, this interpretation removes the possibility that the section will 
trap trivial and unintended violations.  Nevertheless, assuming that 
situations could still arise which do not warrant a criminal sanction, there 
might be another method to avoid entering a conviction:  the principle of 
de minimis non curat lex, that "the law does not concern itself with trifles".  
This type of solution to cases where an accused has "technically" violated a 
Code section has been proposed …  I am aware, however, that this 
principle's potential application as a defence to criminal culpability has not 
yet been decided by this Court, and would appear to be the subject of some 
debate in the courts below.  Since a resolution of this issue is not strictly 
necessary to decide this case, I would prefer to leave this issue for another 
day. 

[8] I note also however Justice L’Heureux-Dubé’s comments at para. 36, where she 
says: 

 
… judges should not attempt to rewrite a statute under the guise of 
interpreting it. If Parliament chooses to criminalize conduct which, 
notwithstanding Charter scrutiny, appears to be outside of what a judge 
considers "criminal", there must be a sense of deference to the legislated 
authority which has specifically written in these elements.  In my view, 
what Doherty J.A. actually recognized when he stated that the judiciary 
should not declare innocent conduct criminal is a principle of statutory 
construction which decrees that Parliament does not intend through the 
criminal law to trap trivial, non-criminal conduct. 

[9] Arbour J. wrote in paras. 200 through 205 of her dissenting opinion in Canadian 
Foundation for Children, Youth and the Law v. Canada, [2004] 1 S.C.R. 76, that: 
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… the common law defence of de minimis non curat lex (the law does not 
care for small or trifling matters) is available to judges.  

The application of some force upon another does not always suggest an 
assault in the criminal sense.  [page 171]  "Quite the contrary, there are 
many examples of incidental touching that cannot be considered criminal 
conduct" (R. v. Kormos (1998), 14 C.R. (5th) 312 (Ont. Ct. (Prov. Div.)), at 
para. 34). 

. . . 

Admittedly, the case law on the application of the defence is limited.  It 
may be that the defence of de minimis has not been used widely by courts 
because police and prosecutors screen all criminal charges such that only 
the deserving cases find their way to court.  Nonetheless de minimis exists 
as a common law defence preserved by s. 8(3) of the Code and falls within 
the courts' discretion to apply and develop as it sees fit.  …  The defence of 
de minimis does not mean that the act is justified; it remains unlawful, but 
on account of its triviality it goes unpunished. 

[10] Chief Justice McLachlin did not deny the existence of the de minimis doctrine in 
her majority judgment.  Professor Don Stuart, in his textbook Canadian Criminal Law:  A 
Treatise (Fifth Edition) suggests at page 625 that her reasons in the unanimous decision of 
the Supreme Court in R. v. Boulanger (2006), 210 C.C.C. (3d) 1, have “the look of the 
doctrine of de minimis non curat lex”.  

[11] The reasons of Arbour J. were approved in the obiter comments of Matlow J., at 
para. 15 in R. v. Schroeder, [2006] O.J. No. 4310 (Ont. S.C.J.). 

[12] Professor Stuart begins his discussion of the de minimis doctrine with the 
observation at page 624 that “general authority for the maxim in criminal law is, at best, 
sketchy.”  This is borne out by a survey of the relevant case law.  The Supreme Court of 
Canada and the Ontario Court of Appeal have expressly declined as of yet to decide the 
issue.  There are however a number of lower court decisions applying de minimis. 

[13] As stated above, counsel for Ms. Chapman referred me to R. v. Kormos, 
R. v. Wolfe, R. v. Merasty and R. v. Jolayne Murphy.  

[14] In Kormos, Vaillancourt J. found no assault but in any event would have given 
effect to the doctrine of de minimis.  Kormos had touched a security guard so that a camera 
man might gain unauthorized access to government offices for the purpose of taking 
photographs. 

[15] Wolfe was decided on the basis that “If, as it would seem to us, the trial Judge 
regarded the action by the accused as being the result of a reflex action then no offence was 
committed because some intent is a necessary ingredient in an assault occasioning bodily 
harm.”  While there is an obiter reference to the encounter being a trifling one, the Court did 
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not decide the case on that basis and there is no direct reference to de minimis, let alone its 
applicability to Canadian criminal law. 

[16] On the surface Merasty is somewhat similar to the case before me.  There Carter J. 
concluded at paras. 8 and 9 that: 

Although I am persuaded that the accused struck Stenson lightly on the 
chest with one of her fists, I am not prepared to find her guilty of assault.  In 
my view the legal maxim de minimis non curat lex applies to these facts.  
The accused was drunk and being obnoxious after being ordered to get off 
the property.  There seems to have been some kind of racial undertone to all 
of this.  That appears to be behind the words "this is my land, this is your 
land" and "what, am I too native?".  The accused clearly over-reacted to the 
situation.  In my view Stenson and the other security people did not need 
to react in the fashion in that they did. 

I therefore find the accused not guilty of assault on the basis of the legal 
maxim de minimis non curat lex. 

[17] In Murphy, Takach J. relied on de minimis as a fall-back justification for his 
decision.  He stated at paras. 10 and 11: 

 
I am not persuaded to the requisite degree of certainty whether the accused 
possessed the necessary mental element to satisfy the offence of assault 
notwithstanding the fact that assault is a general intent offence.  I am of 
the view that the contact between the defendant’s hand and the wrist 
of Mr. Murphy was unintended and the resultant injury was accidental.  If 
I should be wrong in my assessment Mrs. Murphy nevertheless should be 
found not guilty on the principle of de minimis non curat lex.  

[18] He referred to several decisions including some of the following cases. 

[19] In R. v. Perivolaris, [1998] O.J. No. 5820 (Ont. C.J.), Bovard J. found at paras. 28 
and 29 that: 

… the evidence is that Mr. Perivolaris snatched a necklace from the neck of 
Ms. Tsourgiannis.  …  I grant that the taking of the necklace was not a 
proper thing to have done, and that there must have been some degree of 
force used to remove it, but I find as a fact that the force used was of the 
most minimal kind.  I do not think that it is the intent of Parliament to 
criminalize this type of minimal, technical breach.  

[20] In R. v. Johnson (2000), 198 Sask. R. 87 (Prov. Ct.), the struggle was also over a 
necklace.  Bekolay J. found at para. 17 that “the mere touching of the complainant’s necklace 
by the accused … is such a trifling assault, that it compels the court to look to the ancient 
doctrine of de minimis non curat lex”. 

[21] In R. v. Lepage (1989), 74 C.R. (3d) 368 (Sask. Q.B.), Lepage pushed M on the 
chest.  The court found that there was no evidence to support a finding that there was an 
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intentional application of force by Lepage against M in the sense of being a wrongful 
application of force.  The conduct was of such a trifling nature that de minimis ought to 
apply.  

[22] In a different R. v. Lepage, [1994] O.J. No. 2414 (Ont. C.J.), Lepage was charged 
with grabbing car keys from the complainant.  Wright J. concluded at para. 14 that: 
  

The court must be sensitive to the seriousness of domestic assault as a 
social problem.  I am not satisfied that here, there was an intentional 
wrongful application of force.  The situation may well be close to that 
imaginary line but I am not prepared to say that the accused has crossed it.  
Certainly, his behaviour was not praiseworthy but in my view, at least, it is 
not criminal and there will be an acquittal. 

[23] There are also many cases where de minimis has not been applied. 

[24] R. v. Robart, [1997] N.S.J. No. 149, was another case involving a struggle over car 
keys but with a different result.  Here the Nova Scotia Court of Appeal concluded at para. 10 
that, “The totality of the surrounding circumstances of this case clearly distinguish it from 
those exceptional cases of innocuous behaviour where the de minimis maxim was found to 
be applicable”. 

[25] In R. v. Wiebe, [2001] S.J. No. 498 (Q.B.), the accused put the victim in a 
headlock.  The victim experienced shooting pains in his neck and back and a pre-existing 
ankle injury was exacerbated.  The accused maintained that there was no intention to 
commit violence or do anything but "kid around".  The court considered whether this 
conduct was so trivial or trifling that it should not attract criminal sanctions and held that 
the incident was not innocuous and, if a playful gesture, one that went too far.   

[26] In R. v. Daniels, [2001] S.J. No. 503 (Prov. Ct.), Goliath J. found that Daniels had 
shoved his sister with sufficient force to cause her “to make minor adjustments to maintain 
her balance”.  He concluded at para. 26 that “The assault falls outside of the de minimis 
range.  It was committed in anger and it upset the complainant.  Such manoeuvres are all too 
often the first stages of more serious altercations”. 

[27] In R. v. Stewart, [1996] O.J. No. 2704 (Ont. C.J.), Renaud J. rejected the 
application of de minimis in a case of domestic violence where Stewart intentionally pushed 
his wife.  He found that “a clear case of intentional assaultive behaviour, within the domestic 
context, ought not to be influenced by the application of the doctrine of de minimis”. 

[28] In R. v. Carson, [2004] O.J. No. 1530, at paras. 24 and 25, the Ontario Court 
of Appeal also cited the societal harm of domestic violence as the basis for holding that 
de minimis did not apply.  That decision relied in part on the comments of Doherty J.A. at 
para. 29 in R. v. Murdock (2003), 176 C.C.C. (3d) 232 (Ont. C.A.), where he said that “The 
de minimis defence at common law operated to prevent the conviction of those whose 
conduct, while falling within the four corners of the penal provision, were so trivial as to 
pose no risk to the public interest”. 
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[29] In R. v. Nagel-Joseph, [1999] B.C.J. No. 3014 (B.C. S.C.), the de minimis 
argument was rejected where the appellant, being annoyed by his common-law partner's 
conduct, cuffed her on the head.  The Court rejected the more innocuous cast put on the 
incident by the appellant who claimed the incident was an attempt to get her attention, 
analogous to grabbing a lapel or sleeve.  On appeal, holding that the application of the 
de minimis principle is clearly an exercise of judicial discretion, the Court said there was no 
error or misdirection - the trial judge found that the appellant was "annoyed" and cuffed the 
respondent to get her attention without legal justification. 

[30] Vaillancourt J. reached a similar conclusion in R. v. White, [1997] O.J. No. 146 
(Ont. C.J.).  White, who was a teacher, had used his foot to strike a seventh grade student on 
the buttocks after the student had stopped to take a drink from a water fountain, contrary to 
White’s request to move along.  White was found guilty on the basis that the use of a kick by 
a teacher upon a pupil could not be considered an acceptable form of discipline.  The kick 
was not so insignificant that the doctrine of de minimis could apply. 

[31] In R. v. Duggan (1993), 111 Nfld. & P.E.I.R. 304, another teacher kicked a student, 
bruising his leg, after the student pushed him.  Adams J. of the Trial Division of the 
Newfoundland Supreme Court found that de minimis did not apply as the bruising of the leg 
could not be dismissed as trifling.   

[32] Takach J. stated at para. 17 in Murphy: 
 

In assessing the case at bar and like cases from a de minimis standpoint the 
relevant considerations are the circumstances surrounding the impugned 
conduct, the intent of the accused, the nature of the accused’s conduct, the 
nature and duration of the contact, and whether the contact was a direct 
result of the accused’s conduct or consequential thereto, and whether any 
special societal interest would suffer as a result of the application of 
de minimis. 

[33] R. v. Kubassek, [2004] O.J. No. 3483 (Ont. C.A.), is very similar to the case before 
me.  Ms. Kubassek was protesting the ability of same-sex couples to marry.  She attended a 
church where two same-sex marriages were being officiated, attempted to speak to the 
congregation, and when asked to stop, pushed the minister.  The minister did not fall and 
was not injured.  Ms. Kubassek was charged with assault.  The Court of Appeal specifically 
declined to decide whether the principle of de minimis non curat lex could be used as a 
defence in criminal proceedings.  The Court did decide that de minimis was not available in 
the circumstances of the case before them.  Ms. Kubassek's conduct was not trivial.  It was 
an intentional act and the fact that no injury resulted was merely fortuitous.  She was found 
guilty and granted an absolute discharge. 

THE FACTS 

[34] The events before me occurred against a backdrop of protest and social unrest 
that has its origins in aboriginal land claims.  This situation goes back many years but has 
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grown much more intense over the past two and a half years.  The Haudenosaunee or the 
people of Six Nations Grand River have asserted numerous land claims against the federal 
government over many years.  They claim entitlement to the Haldimand Tract, a 950,000 
acre parcel of land, which extends six miles on either side of the Grand River, from the 
river's source to Lake Erie.  This area would include the Town of Caledonia.  The Canadian 
government has taken the position that the disputed lands were surrendered lawfully. 

[35] This dispute heated up on February 28, 2006, when 

a group of protestors belonging to or associated with Six Nations 
occupied Douglas Creek Estates and blocked the roadway entrance to the 
property by parking cars on the streets.  They did so to try to stop, or at least 
disrupt, further development of the subdivision.  Protesters also erected 
barricades on the streets surrounding Douglas Creek Estates - Argyle 
Street, Thistlemoor Drive, Surrey Street and Highway 6 - and on the local 
railway line owned by RaiLink Canada Ltd.  The protest and the blockades 
were followed by acts of civil disobedience, vandalism, thefts and 
assaults in and around Douglas Creek Estates.  (Henco Industries Ltd. 
v. Haudenosaunee Six Nations Confederacy Council, [2006] O.J. No. 4790; 
82 O.R. (3d) 721 (Ont. C.A.) at para. 19.) 

[36] This action was seen by members of the Six Nations as a reclamation of their 
land.  Many residents of Caledonia saw it as an illegal occupation.  Throughout the events 
that followed, the Ontario Provincial Police managed to satisfy neither side, and in fact 
alienated both as the natives accused them of being too aggressive in their enforcement of 
the law, while non-native Caledonians accused them of doing nothing to enforce those 
laws.  There have been numerous confrontations over the past 30 months, during which 
each side accused the other of being the instigator and neither side was happy with the 
police. 

[37] The events of December 1, 2007, involved a rally at the site of a smoke shop in 
Caledonia.  Smoke shops have been operated by members of the Six Nations within the 
Grand River Reserve for years.  They sold tax-free cigarettes to natives and non-natives 
alike.  Again, the two sides have had different perspectives on this activity.  The natives see 
it as a legal enterprise conducted on Six Nations land. Some non-natives see it as an 
example of natives exploiting their special tax exempt status.  Similarly, natives viewed 
this particular smoke shop as being on Six Nations land.  Their critics viewed it as an 
expansion of illegal activity to areas outside the Reserve.  The rally on December 1, 2007, 
was organized to protest the presence of this smoke shop. 

[38] Gary and Christine McHale were present at and supporting the protest.  Timothy 
Sywyk and his spouse, Lisette Fillion, were there to record the event “for history and 
justice”.  All four resided outside of Caledonia but had attended a number of previous 
events in the town.  The McHales were vocal critics of the natives and of the Ontario 
Provincial Police.  Mr. Sywyk and Ms. Fillion on the other hand sympathized with the 
natives.  These four knew each other from their previous meetings and each side viewed the 
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other as outside agitators there to provoke trouble.  Mr. Sywyk admitted that neither the 
natives nor the non-natives appreciated his presence at such events. 

[39] There were more than 100 people present that day.  The video shows these people 
milling around.  Many are carrying flags or placards.  Many of these placards are critical of 
the Ontario Provincial Police.  There are vehicles parked diagonally across the road blocking 
it.  Protestors are gathering around vehicles that are trying to drive through the area, and 
delay any forward progress by those vehicles.  Mr. Sywyk can be heard shouting various 
comments at some of the people he is filming, including Mr. McHale.  Many of these 
comments are rude and derogatory.  Several rude and derogatory remarks are also directed 
towards Mr. Sywyk.  At different times, people are arrested and taken away by police.  The 
reasons for these particular arrests were not readily apparent from watching the video.  At 
one point, Mr. Sywyk can be heard accusing Mr. McHale of assaulting a native woman. 

[40] Ms. Chapman testified that she had read about the rally ahead of time in the 
newspaper and on the Internet.  That day, she heard by means of her police scanner that 
events were getting out of hand at the rally.  She then went there in order to make sure that 
some of her friends were okay.  She said she saw one man she knew being arrested and put 
in a police car.  Mr. Sywyk was attempting to film this and she tried to block his camera 
using a Canadian flag.  Later Mr. Sywyk was swearing at Christine McHale and saying 
terrible things.  Ms. Chapman spoke to Mr. Sywyk but he didn’t stop.  She used her open 
hand to push him away.  She said that she wanted him to stop because he was going to cause 
a riot and a brawl.  She had seen him incite people on previous occasions and then post 
their reactions on YouTube on the Internet.  She had seen a number of his edited videos that 
made her friends look bad.  She admitted that she got carried away herself and that she 
wouldn’t act the same way if she had it all to do over again. 

[41] The video shows Ms. Chapman looking at Mr. Sywyk.  She was clearly upset.  
She takes two or three quick steps towards Mr. Sywyk, extending her left arm towards him 
in an obvious pushing motion.  It was to my mind, a push or a shove and not a punch.  
Mr. Sywyk testified that he was not hurt or injured by this. The layers of clothing he was 
wearing absorbed much of the impact but it was of sufficient force that it caused him to step 
back.  This too is consistent with what is shown by the video. 
 
ANALYSIS  

[42] Neither the Supreme Court of Canada nor the Ontario Court of Appeal has 
conclusively ruled that the maxim de minimis non curat lex applies to criminal law in 
Canada.  I do not propose to decide that issue here.  Nor do I need to.  Even if the maxim 
may be applied in appropriate cases, this is not one of those cases. 

[43] Ruth Ann Chapman found herself in an extremely tense and volatile situation. 
There were more than 100 people present and many of these had already started taking sides 
in what was shaping up to become an ugly confrontation.  The police were impossibly 
outnumbered and were straining to maintain order.  It was under these circumstances that 
she lost her temper with regard to Mr. Sywyk, moved quickly up to him and intentionally 
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shoved him on the chest, causing him to step back.  This was not incidental contact 
or jostling.  It was a deliberate act, an intentional application of force without the consent 
of Mr. Sywyk.  It was done without any consideration of its possible consequences. 
Fortunately, neither Mr. Sywyk, nor anyone else retaliated.  Had that happened, events could 
have quickly degenerated even further than they did that day. 

[44] Ms. Chapman is a small woman who has lived many years without breaking the 
law.  However, when I consider all of the circumstances present in this case, I cannot classify 
the intentional use of force as a trivial act, no matter who was applying that force. 

[45] For these reasons I find that the de minimis doctrine, if available, should not be 
applied here.  I find that the Crown has proven beyond a reasonable doubt that Ruth Ann 
Chapman assaulted Timothy Sywyk and I find her guilty of that offence.  I will, of course, 
be taking all of the above circumstances into account in determining the appropriate 
sentence.   

   

Released:  November 3, 2008 

Signed: “Justice D.A. Harris” 
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