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APPLICANT’S MEMORANDUM OF ARGUMENT 

 
PART I – STATEMENT OF FACTS 
 
A) BACKGROUND 
 
1) In February 2006 Aboriginal Protesters occupied a sub-division in Caledonia, Ontario called 

Douglas Creek Estates. Ontario Provincial Police (O.P.P.) took a peacekeeping role that 

primarily meant they took no direct action to control protesters. Within the first six months 

there were numerous criminal acts including attempted murder, destruction of a power 

station, numerous tire fires, digging up a highway, kidnapping of O.P.P. officers, numerous 

assaults, etc. 

a) Dozens of O.P.P. officers were injured, some quite seriously. Several residents of 

Caledonia were assaulted and injured as well. 

b) While the O.P.P. publicly bragged about a few dozen arrests, hundreds of criminal acts 

were committed in full view of O.P.P. officers without any charges being laid. 

2) In mid-August 2008 Aboriginal Protesters occupied another sub-division in Caledonia called 

Stirling Woods. The O.P.P. continued their standard hands off approach and allowed the 

occupation to continue with the full knowledge that serious violence had already occurred in 

Caledonia as a result of the occupation at Douglas Creek Estates. 

3) On September 14, 2008 violence occurred at the Stirling Woods development where an 

owner of a house was confronted by Aboriginal Protesters that were in his house. The owner 

was brutally attacked and almost died - he suffered brain damage and was hospitalized for 

several weeks. 

4) Prior to the attack, the O.P.P. were asked numerous times to remove the Protesters from the 

development but they refused to act. On September 14, 2008 there were clear signs the 

Protesters were escalating their occupation by  climbing up the victim's house and placing a 

Six Nations' flag on his roof in plain view of the O.P.P. 
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a) The public had already been told by the Protesters that by placing a flag on property 

meant Protesters were stating the property was no longer part of Canada but part of Six 

Nations. 

5) On August 19, 2008 the Appellant filed a private information against three senior O.P.P. 

officers on the charge of Common Nuisance (s. 180 Criminal Code) because their refusal to 

remove the Protesters endangered the community. 

6) According to s. 507.1 C.C.C. an in-camera pre-enquete was scheduled for October 7, 2008. 

In accordance with the rules the Crown attended the pre-enquete but withdraw the 

information prior to the pre-enquete starting - prior to any evidence being entered. 

a) The Crown based its authority to withdraw the private information prior to the issuing of 

a charge on s. 11(d) of the Crown Attorneys Act. 

7) The Appellant filed a Mandamus application in Superior Court to compel the issuing of the 

criminal charge. The Mandamus was heard by Justice D. Marshall in June 2009. Justice 

Marshall's ruling was given on July 2, 2009 which was against the Crown and he ordered a 

new pre-enquete to be heard. 

8) The Crown appealed the ruling to the Court of Appeals for Ontario where oral presentations 

were given on January 14, 2010 and the ruling was released on May 17, 2010.  

a) The appellant was self-represented at the Court of Appeal. 

9) The Crown's Notice of Appeal asked two questions of the Court of Appeal. 

i) Did the Crown have the authority under s. 11(d) of the Crown Attorneys Act to 

withdraw an information prior to the issuing of a charge? 

ii) Did the Crown have the authority under s. 579.1 C.C.C. to stay an information prior 

to the issuing of a charge? 
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10) The Court of Appeal upheld Justice Marshall's ruling that the Crown did not have authority 

to withdraw an information prior to issuing a charge and thus ordered a new pre-enquete.1

11) However, the Court of Appeal ruled against the Appellant and in favour of the Crown that 

they had the authority to stay an information prior to the issuing of a charge. 

 

 
B) BACKGROUND OF RELATED FACTS 
 
12) In 1980 the Ontario Court of Appeals ruled in favour of the Crown granting them the 

authority to stay private informations prior to the issuing of a charge. (Dowson v. The Queen 

[1981] CanLII 87 (ON C.A.))2

13) The case was appealed to the Supreme Court which overturned the ruling from the Ontario 

Court of Appeal. (Dowson v. The Queen [1983] 2 S.C.R. 144)

 

3

i) The court should maintain a balance between the Crown's discretionary authority to 

stay and the rights of a citizen to lay a charge. 

  In this ruling the Supreme 

Court set down five fundamental principles for future courts to use to balance the rights of 

private citizens to lay a charge and of the Crown to intervene and stay private informations. 

These principles are: 

ii) The discretionary authority of the Crown is accountable to Parliament and is best 

done after the Justice of the Peace issues process. 

iii) The evolution of the Crown's power has been decreasing. 

iv) There is no process (no prosecution case before the court) prior to issuing of a charge. 

v) Just because the Attorney General is the chief law officer does not mean he 

automatically has supervisory power over criminal prosecutions. 

                                                 
1 Ontario Court of Appeal Judgment, dated May 17, 2010 - see tab 3 
2 Dowson v. The Queen [1981] CanLII 87 (ON C.A.) - see tab 7 
3 Dowson v. The Queen [1983] 2 S.C.R. 144 - see tab 6 
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14) Since the 1983 ruling parliament changed s. 579.1 of the Criminal Code of Canada which 

authorizes the Crown with the authority to stay criminal charges. In 2002 parliament added s. 

507.1 as a special section just for the laying of private informations. 

15) Just as in the Dowson case the Court of Appeals for Ontario has now ruled that the Crown 

did have the authority to stay an information prior to the issuing of a charge based on s. 

579.1. 

a) The Supreme Court is being asked once again to review this very important public issue 

and decide whether the Crown has the authority to stay an information prior to the issuing 

of a charge. 

 

PART II – STATEMENT OF THE QUESTIONS IN ISSUE 

16) Did the Court of Appeals correctly apply the five principles established by the Supreme 

Court in the 1983 Dowson ruling? 

17) The Court of Appeals has now established two views of when criminal proceedings against 

an accused start. In the current ruling the phrase "proceeding against an accused" is 

interpreted by the Appeals Court as starting after the filing of an information and prior to the 

issuing of the criminal charge.4 However, in Southam Inc. v. Coulter5

...It refers to "proceedings against an accused". There is no "accused" until a Justice 
of the Peace decides that a warrant or summons should be issued... 

 the same court stated: 

a) Which of the two views is correct? 

18) Did the Appeals Court mis-apply the Supreme Court understanding of an 'accused' in the 

ruling of R. v. Kalanj6

a) A person may be an 'accused' for the purposes of the Charter for illegal searches but that 

doesn't mean there is an 'accused' as understood by the Criminal Code. 

 regarding Charter of Rights and Freedoms to the Criminal Code? 

                                                 
4 Ontario Court of Appeal Judgment, dated May 17, 2010, see para. 89 tab 3 
5 Southam Inc. v. Coulter [1990] O.J. No. 1782 (C.A.) - see tab 8 
6 R. v. Kalanj, [1989] 1 S.C.R. 1594 - see tab 9 
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19) Did the Appeals Court contradict itself within the ruling that is being appealed? 

a) In one paragraph it states the private information begins and ends with the right of the 

private informant to bring forward a charge, but then rules the Crown can intervene and 

stay at any stage prior to a charge being issued.7

[74] Conduct of the pre-enquete vindicates the interest of the private informant who 

 

seeks prosecution of another for an alleged crime. The pre-enquete assures the private 
informant that an independent judicial officer will hear the informant’s allegations, 
listen to the evidence of the informant’s witnesses, and decide whether there this is 
evidence of each essential element of the offence charged in the information. The pre-
enquete also ensures that spurious allegations, vexatious claims, and frivolous 
complaints barren of evidentiary support or legal validity will not carry forward into a 
prosecution. To insist that the withdrawal power await the determination about 
issuance of process also reduces the risk that the Criminal Code’s provisions for 
private prosecution will to begin and end with the right to lay a private information. 
[emphasis added] 
 
... 
 
[89] The application of the principles governing the entry of stays of proceedings 
under s. 579(1) permit the Attorney General or an instructed agent to direct entry of a 
stay at any time after an information has been laid. Laying an information commences 
criminal proceedings and is itself a “proceeding in relation to an accused” within the 
meaning of those terms in s. 579(1) of the Criminal Code. What occurred here, 
attendance before a justice to conduct a pre-enquete also amounts to “proceedings in 
relation to an accused” under s. 579(1). [emphasis added] 

 

PART III – STATEMENT OF ARGUMENT 

 
Understanding Dowson v. R: 

20) The Supreme Court in the Dowson ruling didn't just provide a Yes/No ruling but provided 

five principles for future courts to use to determine the Will of Parliament regarding private 

prosecutions and the authority of the Crown to stay these cases. 

1. The court should maintain a balance between the Crown's discretionary authority to 

stay and the rights of a citizen to lay a charge.  

                                                 
7 Ontario Court of Appeal Judgment, dated May 17, 2010, tab 3 
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A. When 'considering a text of law that is open to an interpretation that favours the 

exercise of that right' of a citizen then the citizen's right 'should be protected'. 8

B. Parliament has seen 'fit to impose upon the justice an obligation' to 'hear and consider' 

the allegation and make a determination. 

 

The right of a private citizen to lay an information, and the right and duty of the 
Attorney-General to supervise criminal prosecutions are both fundamental parts 
of our criminal justice system...  

The power to stay is a necessary one but one which encroaches upon the 
citizen’s fundamental and historical right to inform under oath a Justice of the 
Peace of the commission of a crime. Parliament has seen fit to impose upon the 
justice an obligation to “hear and consider” the allegation and make a 
determination. In the absence of a clear and unambiguous text taking away the 
right, it should be protected. This is particularly true when considering a text of 
law that is open to an interpretation that favours the exercise of that right whilst 
amply accommodating the policy consideration that supports the power to 
stay. 9

2. The discretionary authority of the Crown is accountable to Parliament and is best done 

after the Justice of the Peace issues process. 'ANY interpretation of the law' that ensures 

accountability of the Attorney General 'should be preferred'. 

 

Furthermore, when the Attorney General in the exercise of his supervisory 
power over criminal prosecutions chooses to prevent the use of the criminal 
process, as is his right, his accountability to the Legislature would be much 
greater if he acted after the Justice of the Peace has determined that there is 
cause to issue process... 10

When one adds to these considerations the fact that, apart from the court’s 
control, the only one left is that of the legislative branch of government, given a 
choice, any interpretation of the law, which would have the added advantage of 
better ensuring the Attorney General’s accountability by enhancing the 
legislative capacity to superintend the exercise of his power, should be 
preferred. 

 [tab 1, pg 8, 2nd last para. emphasis added] 

11

3. The evolution of the Crown's power has been decreasing. 

 

                                                 
8 Dowson v. The Queen [1983] 2 S.C.R. 144, p. 144 last para.  - tab 6 
9 Supra, p. 155 para. 2, 3 - tab 6 
10 Supra p. 155 para. 2 - tab 6 
11 Supra, p. 155 para. 3 - tab 6  
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An historical review of the evolution of the Crown’s power to avoid the 
preliminary inquiry or the grand jury indicates an intent on the part of 
Parliament to increase the Attorney General’s accountability

 

... 

I can see no reason why we should not when possible interpret the law in 
compliance with this clear attitudinal trend on the part of Parliament. 12

4. There is no process (no prosecution case before the court) prior to issuing of a charge. 

  

Indeed, prior to that determination by the Justices of the Peace, there being no 
summons or warrant issued, one could say that the process is not yet put into 
operation. 13

5. Just because the Attorney General is the chief law officer does not mean he automatically 

has supervisory power over criminal prosecutions. 

  

The Court of Appeal's third reason was expressed as follows: 

Since the decision of the Justice of the Peace to proceed with the charges 
involves the issue of process in the name of the Sovereign, it would seem 
appropriate that the Attorney-General as the chief law officer of the Crown 
should have the power to prevent the use of such process where he considers 
that the proceedings should be stayed. This involves an executive decision 
which historically, and now by statute, has been vested in the Attorney-
General. This decision is not reviewable by the Courts and is one for which he 
is in turn accountable to the Legislature or to Parliament, as the case may be. 

There is nothing there said with which I take issue. However, with respect, I fail 
to see why the conclusion dictated by these remarks would of necessity be that the 
law should be interpreted as did the Court of Appeal. Indeed, prior to that 
determination by the Justices of the Peace, there being no summons or warrant 
issued, one could say that the process is not yet put into operation. Furthermore, 
when the Attorney General in the exercise of his supervisory power over criminal 
prosecutions chooses to prevent the use of the criminal process, as is his right, his 
accountability to the Legislature would be much greater if he acted after the 
Justice of the Peace has determined that there is cause to issue process.14

21) The Supreme Court Dowson ruling was overturning an Ontario Appeal Court ruling 

which had agreed that the Crown had authority to stay a private information prior to the issuing 

 

                                                 
12 Supra, p. 155 last  para. to p. 156 para. 2 - tab 6 
13 Supra, p. 155 para. 2 - tab 6 
14 Supra, p. 154 last  para. to p. 155 para. 2 - tab 6 
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of a charge. The Ontario Appeal Court provided three reasons for agreeing with the Crown. It 

should be noted that all three reasons are the basis of the Crown's argument in this case and all 

three reasons the Supreme Court disagreed with. The reasons were the following: 1) s. 508.1 is to 

be interpreted to mean starting at the point when an information is laid; 2) The Crown Attorneys 

Act empowers the Crown with "sole responsibility for the conduct of the prosecution" and this 

should be true for "indictable offenses"; 3) The Attorney General is the chief law officer and has 

executive decision which historically, and now in statute, has been vested in the Attorney 

General.15

22) The current Court of Appeal ruling relies on cases that appear not to have made any 

consideration to any of the five principles the Supreme Court stated in the Dowson ruling. The 

Pardo case only quoted from one paragraph from the Dowson ruling and never addressed any of 

the principles Dowson laid out. The Wren ruling quoted the same Dowson paragraph and again 

did not quote anything else from the case. The Campbell ruling makes no direct quotes from 

Dowson nor provides any details as to why the ruling states "subsequent amendments to the 

Code permit the Attorney General to directly stay any time after an information is laid." Judge 

Marshall considered the Campbell ruling statement to be "obiter".

 

16

23) Not one of these courts addressed any of the fundamental principles the Supreme Court 

had raised in Dowson nor is there any indication that any of these courts reviewed s.579 in detail 

to determine whether it now allowed the Crown to intervene prior to a charge being issued - it 

appears that because the section was amended that it answered the issues raised by the Supreme 

Court. It also appears that these cases automatically fell back to the old arguments based on the 

authority from the Crown Attorneys Act and the historical and constitutional authority as the 

Chief law officer which were rejected in Dowson. 

 

 

                                                 
15 Dowson v. The Queen [1981] CanLII 87 (ON C.A.) - Tab 7 
16 Superior Court Judgment and Order, dated July 2, 2010, para. 21-22 - Tab 2 
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The Value of Private Prosecutions: 

24) The Hall v. Jakobek17

[26] The importance of these principles to the administration of criminal justice in 
Ontario was recently stated in the "Report of the Attorney Generals Advisory Committee 
on Charge Screening, Disclosure and Resolution Discussions", the Honourable G. Arthur 
Martin, O.C., O. Ont., Q.C., LL.D., Chair. In recommending that there exists in Ontario a 
system of post-charge screening by agents of the Attorney General the following 
comments were made at pp. 121-122:  

 ruling outlines the historical rights of private citizens in laying 

charges. What is also noted in this ruling is that it is questionable whether the Crown has any 

Constitutional authority prior to a charge being issued.  

 
There are, in the Committee's view, a number of considerations that may be relevant to 
whether screening should be conducted before or after a charge is laid. 
 
The Committee observes that, in the opinion of Professor Edwards, the 
Commonwealth's leading scholar in this area of the law, the constitutionality of pre-
charge screening is open to question. In written submissions to the Committee, 
Professor Edwards reiterated an opinion he had prepared for the Commissioners of the 
Royal Commission on the Marshall Prosecution: 
 
…the Criminal Code [s. 504] preserves the historic right of "anyone who, on 
reasonable and probable grounds, believes that a person has committed an 
indictable offence may lay an information in writing and under oath before a 
justice. [emphasis added]… This right extends to police officers and private 
citizens alike and embodies a constitutional principle that has a long history in both 
English and Canadian law. It cannot be set aside by resort to the 
argument that "notwithstanding" its existence it is displaceable by virtue of the 
Attorney General's co-existing right to enter a stay of proceedings. 

Both "rights" are rooted in independent constitutional principles that can be invoked to 
support their viability. Neither one takes paramountcy over the other at the time that 
each is exercised. Indeed, they should be viewed as embodying the doctrine of "checks 
and balances" that protects society from any abuse of power...18

 

 

25) In 1986 the Law Reform Commissioner published a Working Paper 52 entitled Private 

Prosecutions. Parliament responded to this report and in 2002 created s. 507.1 for private 

prosecutions. The main purpose of private prosecutions was to enable citizens to bring police and 

                                                 
17 Hall v. Jakobek [2003] CanLII 45521 (ON S.C.), see para. 20-28 - Tab 10 
18 Supra, see para. 26 
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government officials before criminal courts - the very thing the Crown is seeking to control in 

this case. 

[21] The authors agreed that private prosecutions were necessary because they enabled 
citizens to bring even police or government officials before the criminal courts where the 
government is unwilling to make the first move: see Working Paper 52 at pp. 19-20. 
 
[22] The authors concluded at p. 28: 
 
“For the reasons given in Chapter Three, we believe that private prosecutions are not only 
desirable but also necessary for the proper functioning of the Canadian prosecution 
process. Our weighing of costs and benefits leads us to conclude that there are 
measurable gains not only to the citizen but also to the system of state prosecution in 
providing for private prosecutions as an adjunct to a public prosecution system. 
 
Society as a whole is the beneficiary where formal, positive citizen interaction with the 
justice system results in some additional control over official discretion. Also, the form of 
retribution which is exacted by the citizen’s resort to legal processes is clearly preferable 
to other unregulated forms of citizen selfhelp. Further, the burgeoning case-loads which 
our public prosecutors routinely shoulder are, in some small measure at least, assisted by 
a system which provides an alternative avenue of redress for those individuals who feel 
that their cases are not being properly attended to within the public prosecution system. 
Finally, it is our believe that this form of citizen/victim participation enhances basic 
democratic values while at the same it promotes the general image of an effective system 
of administering justice within the Canadian state.”19

 

 

When is someone an 'accused' or a 'defendant'?: 

26) Sections 507, 507.1 and 508 are various types of pre-enquete proceedings where 

informations have been filed against a person. Both sections 507(1)(a) and 508(1)(a) state the 

justice is to hear and consider ex parte. However, nowhere in section 507.1 does it state the 

proceedings are ex parte. This has not been an issue since there is no criminal accused or 

defendant as understood by s. 507.1. 

27) The Ontario Court of Appeal upheld the understanding that there is no accused or 

defendant prior to the issuing of a charge.20

                                                 
19 R. v. Edge [2004] ABPC 55, see para. 18-22 - Tab 11 

 At the time both private informations and police 

20 Southam Inc. v. Coulter [1990] O.J. No. 1782 (C.A.) at para. 11 p. 6 - tab 8 
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informations were processed under s. 507 which included the ex parte phrase. Now private 

informations are processed under s. 507.1. 

28) In the same year the Quebec Appeal Court held a different view of when someone 

becomes an accused. This is the ruling the Crown is currently relying on to support their 

authority to stay or withdraw an information prior to issuing of a charge. In the Pardo ruling it 

states: 

In my view, the appellant is wrong. I completely share the opinion of the Superior Court 
judge when he stated that a person is an accused as of the laying of the information, 
which constitutes the beginning of the proceedings... 

... 

Finally, the Supreme Court of Canada in R. v. Kalanj affirmed that a person was an 
accused as of the moment of the laying of an information. It is true that this case dealt 
with the definition of "person charged" (inculpe) in s. 11(b) of the Canadian Charter of 
Rights and Freedoms. But I have no doubt that the court there set out a rule which should 
apply to s. 579 of the Criminal Code. 

29) The question of when someone is an accused is very important because of the wording of 

s. 579 which states, "... at any time after any proceedings in relation to an accused or a defendant 

are commenced and before judgment...". 

30) In more recent rulings the Superior court has upheld the view that there is no accused  

during a 507.1 pre-enquete.  In 2008 Judge McWatt in the Friesen21 ruling used the phrase 

"proposed accused".  Judge Marshall adopts the phrase in his ruling on Dec. 11, 2008.22

31) Both Judge McWatt and Judge Marshall quote from the Ontario Court of Appeal 

Southam Inc. v. Coulter case as their authority of the definition of an accused.

 

23

32) According to the Ontario Court of Appeal in Southam Inc. v. Coulter a person who the 

information is filed against is still labelled a person however, he becomes the accused if process 

  

                                                 
21 R. v. Friesen [2008] O.J. No. 1094 (S.C.) at para. 29, 30 - Tab 12 
22 R. v. Parkinson [2008] CanLII 68177 (ON S.C.) at para. 13, 15 - Tab 14 
23 Friesen [2008] para. 33 - Tab 12; Parkinson [2008] para. 16 - Tab 14 
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is issued. The Southam Inc. case directly deals with the phrase "proceedings against an accused" 

and states the following:24

[para. 8] I am unable to read s. 486(1) of the Code as having any application to the 
proceedings contemplated by s. 507(1). Section 486(1) relates to proceedings that take 
place later in the criminal justice process than the inquiry held to determine whether the 
person named in an information should be proceeded against. It refers to "proceedings 
against an accused". There is no "accused" until a Justice of the Peace decides that a 
warrant or summons should be issued. It is true that some support for the contrary view 
can be found in some of the statements of Evans J.A., for this court, in R. v. Southwick; 
Ex parte Gilbert Steel Ltd., [1967] 2 O.R. 428, [1968] 1 C.C.C. 356, 2 C.R.N.S. 46 sub 
nom. R. v. Gilbert Steel Ltd., in which it is suggested that a prosecution for a summary 
conviction offence under a provincial statute commences when an information is reduced 
to writing and sworn before a Justice of the Peace. At p. 430 O.R., p. 358 C.C.C., Mr. 
Justice Evans said: 

 

On the swearing of the written complaint the information is "laid" and becomes 
the first step or commencement of criminal proceedings. 

[para. 9] If what is intended by this sentence is that the person alleged to have committed 
an offence becomes an "accused" as soon as a sworn information is received by the 
Justice of the Peace, the statement cannot be reconciled with the later decision of the 
Supreme Court of Canada in Dowson v. R... That case dealt with the earliest stage of 
criminal proceedings at which the Attorney General was entitled to stay the proceedings. 
In the course of the reasons of the court, Mr. Justice Lamer had occasion to consider the 
question when a criminal prosecution begins. At p. 150 S.C.R. he said: 

Appellant's subsidiary position, supported by intervener, the Canadian Civil 
Liberties Association, one with which I am in agreement and would so find, is 
that, because a prosecution commences only after the Justice of the Peace has 
made a decision to issue process, an information has been found only after that 
decision. [emphasis in the original] 

At p. 155 S.C.R., he continued: 

Indeed, prior to that determination by the Justice of the Peace, there being no 
summons or warrant issued, one could say that the process is not yet put into 
operation. [emphasis in the original] 

And, finally, at p. 157 S.C.R., he said: 

When the proceedings are commenced by an information the informant in a sense 
"prefers" the information and the Justice of the Peace decides whether or not to 
"find" the information and then the next step is to issue the process to bring the 
accused before him. The Justice of the Peace then plays the same role as the grand 

                                                 
24 Southam Inv. v. Coulter [1990] O.J. No. 1782 (C.A.) at para. 8-10 - Tab 8 
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jury, as regards the finding of grounds to issue a process and that the trial court to 
issue a process following a preferment or presentment. 

The Attorney General's power to stay starts as of the moment a summons or 
warrant is issued. [emphasis in the original] 

[para. 10] It seems to me to follow from the proposition that a prosecution commences 
only after a Justice of the Peace has decided to issue process that until that decision is 
made there is no "accused" within the meaning of s. 486(1) of the Code,.. 

33) The Pardo ruling erred by interpreting that the Supreme Court ruling applied to s. 579. 

This is supported by the fact that the Supreme Court didn't merely state that a person is an 

accused at the moment an information is filed but is "charged with an offense". 

I would therefore hold that a person is "charged with an offence" within the meaning of s. 
11 of the Charter when an information is sworn alleging an offence against him, or where 
a direct indictment is laid against him when no information is sworn. 25

... 

 

Section 11 is one of eight sections grouped under the heading of "Legal Rights". Section 
7 guarantees the general "right to life, liberty and security of the person and the right not 
to be deprived thereof except in accordance with the principles of fundamental justice". 
This section applies at all stages of the investigatory and judicial process. Sections 8 and 
9 afford guarantees of rights of particular importance in the investigatory or pre-charge 
stage, as does s. 10 which deals with rights upon arrest. Section 11 deals with a later stage 
of the proceedings, that is, when judicial proceedings are instituted by a charge. Sections 
12 and 13 deal with matters which follow the trial, and s. 14 again refers to matters 
during trial. 26

... 

 

Prior to the charge, the rights of the accused are protected by general law and guaranteed 
by ss. 7, 8, 9 and 10 of the Charter. 27

34) If the court agrees with the Pardo ruling that a person is an accused at the moment an 

information is filed then it must also agree that a person is charged with an offense at the 

moment an information is filed. This would mean the ex parte portion of 507 and 508 would 

suddenly become a violation of the Charter.  

 

                                                 
25 R. v. Kalanj [1989] 1 S.C.R. 1594, see p. 9, para. 3 - Tab 9 
26 Supra, last para. 
27 Supra, end of second para. 
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35) This definition of an accused applies to the Charter. It is hard to imagine the implications 

if this same definition was used throughout the Criminal Code. Every point along the 

investigation stage, including issuing a search warrant, could be challenged due to the rights of 

an accused to be present with a lawyer during ex parte procedures. 

Comparing s. 486 to s. 579: 

36) Section 486 and s. 579 state the following: 

486. (1) Any proceedings against an accused

... 

 shall be held in open court,... 

579. (1) The Attorney General or counsel instructed by him for that purpose may, at any 
time after any proceedings in relation to an accused or a defendant are commenced

37) The Ontario Appeals Court has already ruled there is no accused or any criminal 

proceedings as understood by s. 486.  Section 579 states, "any proceedings in relation to an 

accused". In light of the ruling in s. 486 the same logic applies to s. 579. If suddenly, in s. 579 

there is an accused or defendant then all pre-enquetes, whether private or police informations,  

must now be in open court to comply with s. 486. 

 and 
before judgment, direct the clerk... 

S. 11(d) and s. 579 are not limited to private prosecutions: 

38) If the Crown's view is correct that s. 11(b) mandates them to intervene in all pre-enquetes 

that are indictable then this same section mandates them to intervene in all pre-enquetes held by 

police officers under s. 507(1). In fact, if s.579  grants the Crown the authority to intervene in all 

informations filed prior to the issuing of a charge then the Crown not only has the right but duty 

to intervene and stop informations filed by police officers prior to the issuing of charges. 

39) Any interpretation of s. 579 that enables the Crown to Stay or Withdraw informations 

prior to issuing of a charge would automatically grant the Crown the power to stop police from 

laying charges. 
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40) The addition of s. 579.01 in 2002 would clearly be understood as giving the Crown the 

authority to stay, intervene and participate in all police pre-enquete proceedings if the court rules 

that s. 579  includes informations filed, but prior to issuing of a charge. 

Apparent Repetitive Sections between s. 507.1(3)(d) and s. 579.01: 

41) Both s. 507.1(3)(d) and s579.01 were added to the Criminal Code in 2002 in Bill c-13 

under s. 47 and s. 22 of the bill respectfully. Both these sections provide for the Crown to "call 

witnesses, examine and cross-examine witnesses, present evidence and make submissions." The 

only way to resolve the apparent repetitive sections is to interpret s. 507.1 as a fully self-

contained section which states exactly what the Crown can and cannot do. 

507.1(3) (d) has given the Attorney General an opportunity to attend the hearing under 
paragraph (a) and to cross-examine and call witnesses and to present any relevant 
evidence at the hearing. 

579.01 If the Attorney General intervenes in proceedings and does not stay them under 
section 579, he or she may, without conducting the proceedings, call witnesses, examine 
and cross-examine witnesses, present evidence and make submissions. 

 

PART V – ORDERS SOUGHT 

42) The appellant asks to court to overturn a part of the Ontario Appeals Court ruling which 

ruled that the Crown has authority to stay an information prior to the issuing of a criminal charge 

thereby re-affirming the important and vital role of private informations. 
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Criminal Code - R.S.C. 1985, c. C-46 

SECTION 486 

Exclusion of public in certain cases 

486. (1) Any proceedings against an accused shall be held in open court, but the presiding 
judge or justice may order the exclusion of all or any members of the public from the court room 
for all or part of the proceedings if the judge or justice is of the opinion that such an order is in 
the interest of public morals, the maintenance of order or the proper administration of justice or 
is necessary to prevent injury to international relations or national defence or national security. 

Protection of witnesses under 18 and justice system participants 

(2) For the purposes of subsection (1), the “proper administration of justice” includes ensuring 
that 

(a) the interests of witnesses under the age of eighteen years are safeguarded in all 
proceedings; and 

(b) justice system participants who are involved in the proceedings are protected. 

Reasons to be stated 

(3) If an accused is charged with an offence under section 151, 152, 153, 153.1, 155 or 159, 
subsection 160(2) or (3) or section 163.1, 171, 172, 172.1, 173, 212, 271, 272, 273, 279.01, 
279.02 or 279.03 and the prosecutor or the accused applies for an order under subsection (1), the 
judge or justice shall, if no such order is made, state, by reference to the circumstances of the 
case, the reason for not making an order. 

R.S., 1985, c. C-46, s. 486; R.S., 1985, c. 27 (1st Supp.), s. 203, c. 19 (3rd Supp.), s. 14, c. 23 (4th Supp.), s. 1; 1992, 
c. 1, s. 60(F), c. 21, s. 9; 1993, c. 45, s. 7; 1997, c. 16, s. 6; 1999, c. 25, s. 2(Preamble); 2001, c. 32, s. 29, c. 41, ss. 
16, 34, 133; 2002, c. 13, s. 20; 2005, c. 32, s. 15, c. 43, ss. 4, 8. 
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Criminal Code - R.S.C. 1985, c. C-46 

SECTION 504 

INFORMATION, SUMMONS AND WARRANT 

In what cases justice may receive information 

504. Any one who, on reasonable grounds, believes that a person has committed an indictable 
offence may lay an information in writing and under oath before a justice, and the justice shall 
receive the information, where it is alleged 

(a) that the person has committed, anywhere, an indictable offence that may be tried in the 
province in which the justice resides, and that the person 

(i) is or is believed to be, or 

(ii) resides or is believed to reside, 

within the territorial jurisdiction of the justice; 

(b) that the person, wherever he may be, has committed an indictable offence within the 
territorial jurisdiction of the justice; 

(c) that the person has, anywhere, unlawfully received property that was unlawfully obtained 
within the territorial jurisdiction of the justice; or 

(d) that the person has in his possession stolen property within the territorial jurisdiction of the 
justice. 

R.S., c. C-34, s. 455; R.S., c. 2(2nd Supp.), s. 5. 
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Criminal Code - R.S.C. 1985, c. C-46 

SECTION 507 

Justice to hear informant and witnesses — public prosecutions 

507. (1) Subject to subsection 523(1.1), a justice who receives an information laid under 
section 504 by a peace officer, a public officer, the Attorney General or the Attorney General’s 
agent, other than an information laid before the justice under section 505, shall, except if an 
accused has already been arrested with or without a warrant, 

(a) hear and consider, ex parte, 

(i) the allegations of the informant, and 

(ii) the evidence of witnesses, where he considers it desirable or necessary to do so; and 

(b) where he considers that a case for so doing is made out, issue, in accordance with this 
section, either a summons or a warrant for the arrest of the accused to compel the accused to 
attend before him or some other justice for the same territorial division to answer to a charge 
of an offence. 

Process compulsory 

(2) No justice shall refuse to issue a summons or warrant by reason only that the alleged 
offence is one for which a person may be arrested without warrant. 

Procedure when witnesses attend 

(3) A justice who hears the evidence of a witness pursuant to subsection (1) shall 

(a) take the evidence on oath; and 

(b) cause the evidence to be taken in accordance with section 540 in so far as that section is 
capable of being applied. 

Summons to be issued except in certain cases 

(4) Where a justice considers that a case is made out for compelling an accused to attend 
before him to answer to a charge of an offence, he shall issue a summons to the accused unless 
the allegations of the informant or the evidence of any witness or witnesses taken in accordance 
with subsection (3) discloses reasonable grounds to believe that it is necessary in the public 
interest to issue a warrant for the arrest of the accused. 

No process in blank 
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(5) A justice shall not sign a summons or warrant in blank. 

Endorsement of warrant by justice 

(6) A justice who issues a warrant under this section or section 508 or 512 may, unless the 
offence is one mentioned in section 522, authorize the release of the accused pursuant to section 
499 by making an endorsement on the warrant in Form 29. 

Promise to appear or recognizance deemed to have been confirmed 

(7) Where, pursuant to subsection (6), a justice authorizes the release of an accused pursuant 
to section 499, a promise to appear given by the accused or a recognizance entered into by the 
accused pursuant to that section shall be deemed, for the purposes of subsection 145(5), to have 
been confirmed by a justice under section 508. 

Issue of summons or warrant 

(8) Where, on an appeal from or review of any decision or matter of jurisdiction, a new trial or 
hearing or a continuance or renewal of a trial or hearing is ordered, a justice may issue either a 
summons or a warrant for the arrest of the accused in order to compel the accused to attend at the 
new or continued or renewed trial or hearing. 

R.S., 1985, c. C-46, s. 507; R.S., 1985, c. 27 (1st Supp.), s. 78; 1994, c. 44, s. 43; 2002, c. 13, s. 21. 
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Criminal Code - R.S.C. 1985, c. C-46 

SECTION 508 

Justice to hear informant and witnesses 

508. (1) A justice who receives an information laid before him under section 505 shall 

(a) hear and consider, ex parte, 

(i) the allegations of the informant, and 

(ii) the evidence of witnesses, where he considers it desirable or necessary to do so; 

(b) where he considers that a case for so doing is made out, whether the information relates to 
the offence alleged in the appearance notice, promise to appear or recognizance or to an 
included or other offence, 

(i) confirm the appearance notice, promise to appear or recognizance, as the case may be, 
and endorse the information accordingly, or 

(ii) cancel the appearance notice, promise to appear or recognizance, as the case may be, 
and issue, in accordance with section 507, either a summons or a warrant for the arrest of 
the accused to compel the accused to attend before him or some other justice for the same 
territorial division to answer to a charge of an offence and endorse on the summons or 
warrant that the appearance notice, promise to appear or recognizance, as the case may be, 
has been cancelled; and 

(c) where he considers that a case is not made out for the purposes of paragraph (b), cancel the 
appearance notice, promise to appear or recognizance, as the case may be, and cause the 
accused to be notified forthwith of the cancellation. 

Procedure when witnesses attend 

(2) A justice who hears the evidence of a witness pursuant to subsection (1) shall 

(a) take the evidence on oath; and 

(b) cause the evidence to be taken in accordance with section 540 in so far as that section is 
capable of being applied. 

R.S., 1985, c. C-46, s. 508; R.S., 1985, c. 27 (1st Supp.), s. 79. 
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Criminal Code - R.S.C. 1985, c. C-46 

SECTION 507.1 

 

Referral when private prosecution 

507.1 (1) A justice who receives an information laid under section 504, other than an 
information referred to in subsection 507(1), shall refer it to a provincial court judge or, in 
Quebec, a judge of the Court of Quebec, or to a designated justice, to consider whether to compel 
the appearance of the accused on the information. 

Summons or warrant 

(2) A judge or designated justice to whom an information is referred under subsection (1) and 
who considers that a case for doing so is made out shall issue either a summons or warrant for 
the arrest of the accused to compel him or her to attend before a justice to answer to a charge of 
the offence charged in the information. 

Conditions for issuance 

(3) The judge or designated justice may issue a summons or warrant only if he or she 

(a) has heard and considered the allegations of the informant and the evidence of witnesses; 

(b) is satisfied that the Attorney General has received a copy of the information; 

(c) is satisfied that the Attorney General has received reasonable notice of the hearing under 
paragraph (a); and 

(d) has given the Attorney General an opportunity to attend the hearing under paragraph (a) 
and to cross-examine and call witnesses and to present any relevant evidence at the hearing. 

Appearance of Attorney General 

(4) The Attorney General may appear at the hearing held under paragraph (3)(a) without being 
deemed to intervene in the proceeding. 

Information deemed not to have been laid 

(5) If the judge or designated justice does not issue a summons or warrant under subsection 
(2), he or she shall endorse the information with a statement to that effect. Unless the informant, 
not later than six months after the endorsement, commences proceedings to compel the judge or 
designated justice to issue a summons or warrant, the information is deemed never to have been 
laid. 

Information deemed not to have been laid — proceedings commenced 
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(6) If proceedings are commenced under subsection (5) and a summons or warrant is not 
issued as a result of those proceedings, the information is deemed never to have been laid. 

New evidence required for new hearing 

(7) If a hearing in respect of an offence has been held under paragraph (3)(a) and the judge or 
designated justice has not issued a summons or a warrant, no other hearings may be held under 
that paragraph with respect to the offence or an included offence unless there is new evidence in 
support of the allegation in respect of which the hearing is sought to be held. 

Subsections 507(2) to (8) to apply 

(8) Subsections 507(2) to (8) apply to proceedings under this section. 

Non-application — informations laid under sections 810 and 810.1 

(9) Subsections (1) to (8) do not apply in respect of an information laid under section 810 or 
810.1. 

Definition of “designated justice” 

(10) In this section, “designated justice” means a justice designated for the purpose by the 
chief judge of the provincial court having jurisdiction in the matter or, in Quebec, a justice 
designated by the chief judge of the Court of Quebec. 

Meaning of “Attorney General”  

(11) In this section, “Attorney General” includes the Attorney General of Canada and his or 
her lawful deputy in respect of proceedings that could have been commenced at the instance of 
the Government of Canada and conducted by or on behalf of that Government. 

2002, c. 13, s. 22; 2008, c. 18, s. 16. 

Justice to hear informant and witnesses 

508. (1) A justice who receives an information laid before him under section 505 shall 

(a) hear and consider, ex parte, 

(i) the allegations of the informant, and 

(ii) the evidence of witnesses, where he considers it desirable or necessary to do so; 

(b) where he considers that a case for so doing is made out, whether the information relates to 
the offence alleged in the appearance notice, promise to appear or recognizance or to an 
included or other offence, 
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(i) confirm the appearance notice, promise to appear or recognizance, as the case may be, 
and endorse the information accordingly, or 

(ii) cancel the appearance notice, promise to appear or recognizance, as the case may be, 
and issue, in accordance with section 507, either a summons or a warrant for the arrest of 
the accused to compel the accused to attend before him or some other justice for the same 
territorial division to answer to a charge of an offence and endorse on the summons or 
warrant that the appearance notice, promise to appear or recognizance, as the case may be, 
has been cancelled; and 

(c) where he considers that a case is not made out for the purposes of paragraph (b), cancel the 
appearance notice, promise to appear or recognizance, as the case may be, and cause the 
accused to be notified forthwith of the cancellation. 

Procedure when witnesses attend 

(2) A justice who hears the evidence of a witness pursuant to subsection (1) shall 

(a) take the evidence on oath; and 

(b) cause the evidence to be taken in accordance with section 540 in so far as that section is 
capable of being applied. 

R.S., 1985, c. C-46, s. 508; R.S., 1985, c. 27 (1st Supp.), s. 79. 
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Criminal Code - R.S.C. 1985, c. C-46 

SECTION 579(1),  579.01 and 579.1 

Attorney General may direct stay 

579. (1) The Attorney General or counsel instructed by him for that purpose may, at any time 
after any proceedings in relation to an accused or a defendant are commenced and before 
judgment, direct the clerk or other proper officer of the court to make an entry on the record that 
the proceedings are stayed by his direction, and such entry shall be made forthwith thereafter, 
whereupon the proceedings shall be stayed accordingly and any recognizance relating to the 
proceedings is vacated. 

Recommencement of proceedings 

(2) Proceedings stayed in accordance with subsection (1) may be recommenced, without 
laying a new information or preferring a new indictment, as the case may be, by the Attorney 
General or counsel instructed by him for that purpose giving notice of the recommencement to 
the clerk of the court in which the stay of the proceedings was entered, but where no such notice 
is given within one year after the entry of the stay of proceedings, or before the expiration of the 
time within which the proceedings could have been commenced, whichever is the earlier, the 
proceedings shall be deemed never to have been commenced. 

R.S., 1985, c. C-46, s. 579; R.S., 1985, c. 27 (1st Supp.), s. 117. 

When Attorney General does not stay proceedings 

579.01 If the Attorney General intervenes in proceedings and does not stay them under section 
579, he or she may, without conducting the proceedings, call witnesses, examine and cross-
examine witnesses, present evidence and make submissions. 

2002, c. 13, s. 47. 

Intervention by Attorney General of Canada 

579.1 (1) The Attorney General of Canada or counsel instructed by him or her for that purpose 
may intervene in proceedings in the following circumstances: 

(a) the proceedings are in respect of a contravention of, a conspiracy or attempt to contravene 
or counselling the contravention of an Act of Parliament or a regulation made under that Act, 
other than this Act or a regulation made under this Act; 

(b) the proceedings have not been instituted by an Attorney General; 

(c) judgment has not been rendered; and 

(d) the Attorney General of the province in which the proceedings are taken has not 
intervened. 
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Section 579 to apply 

(2) Section 579 applies, with such modifications as the circumstances require, to proceedings 
in which the Attorney General of Canada intervenes pursuant to this section. 

1994, c. 44, s. 60. 
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Crown Attorneys Act 

R.S.O. 1990, CHAPTER C.49 

Duties: 

11.  The Crown Attorney shall aid in the local administration of justice and perform the duties 
that are assigned to Crown Attorneys under the laws in force in Ontario, and, without restricting 
the generality of the foregoing, every Crown Attorney shall, 

to examine informations, etc. 

(a) examine informations, examinations, depositions, recognizances, inquisitions and papers 
connected with offences against the laws in force in Ontario that the provincial judges, justices of 
the peace and coroners are required to transmit to him or her, and, where necessary, cause such 
charges to be further investigated, and additional evidence to be collected, and sue out process to 
compel the attendance of witnesses and the production of papers, so that prosecutions may not be 
delayed unnecessarily or fail through want of proof; 

to conduct prosecutions 

(b) conduct, on the part of the Crown, preliminary hearings of indictable offences and 
prosecutions for indictable offences, 

(i) at the sittings of the Superior Court of Justice where no law officer of the Crown or other 
counsel has been appointed by the Attorney General, 

(ii) before provincial judges in summary trials of indictable offences under the Criminal Code 
(Canada), 

in the same manner as the law officers of the Crown conduct similar prosecutions at the sittings 
of the Superior Court of Justice, and with the like rights and privileges, and attend to all criminal 
business at such courts; 

special Crown counsel 

(c) where a law officer of the Crown or other counsel has been appointed by the Attorney 
General, deliver to the Crown officer or other counsel all papers connected with the criminal 
business at the sittings of the Superior Court of Justice before the opening of the court and, if 
required, be present at the court and assist the Crown officer or other counsel; 

cases brought by private prosecutors 

(d) watch over cases conducted by private prosecutors and, without unnecessarily interfering 
with private individuals who wish in such cases to prosecute, assume wholly the conduct of the 
case where justice towards the accused seems to demand his or her interposition; 
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summary conviction matters 

(e) where in his or her opinion the public interest so requires, conduct proceedings in respect of 
any provincial offence or offence punishable on summary conviction; 

government prosecutions 

(f) when requested in writing, cause prosecutions for offences against any Act of the Legislature 
to be instituted on behalf of any governmental ministry or agency and conduct such prosecutions 
to judgment and to appeal, if so instructed; 

summary conviction appeals 

(g) where in his or her opinion the public interest so requires, conduct appeals to the Superior 
Court of Justice for provincial offences and offences punishable on summary conviction; 

 


	The court should maintain a balance between the Crown's discretionary authority to stay and the rights of a citizen to lay a charge.
	When 'considering a text of law that is open to an interpretation that favours the exercise of that right' of a citizen then the citizen's right 'should be protected'. 7F
	Parliament has seen 'fit to impose upon the justice an obligation' to 'hear and consider' the allegation and make a determination.
	The right of a private citizen to lay an information, and the right and duty of the Attorney-General to supervise criminal prosecutions are both fundamental parts of our criminal justice system...
	The power to stay is a necessary one but one which encroaches upon the citizen’s fundamental and historical right to inform under oath a Justice of the Peace of the commission of a crime. Parliament has seen fit to impose upon the justice an obligatio...
	The discretionary authority of the Crown is accountable to Parliament and is best done after the Justice of the Peace issues process. 'ANY interpretation of the law' that ensures accountability of the Attorney General 'should be preferred'.
	Furthermore, when the Attorney General in the exercise of his supervisory power over criminal prosecutions chooses to prevent the use of the criminal process, as is his right, his accountability to the Legislature would be much greater if he acted aft...
	When one adds to these considerations the fact that, apart from the court’s control, the only one left is that of the legislative branch of government, given a choice, any interpretation of the law, which would have the added advantage of better ensur...
	The evolution of the Crown's power has been decreasing.
	There is no process (no prosecution case before the court) prior to issuing of a charge.
	Indeed, prior to that determination by the Justices of the Peace, there being no summons or warrant issued, one could say that the process is not yet put into operation. 12F

